Federal Court

Cour fédérale

Ottawa, January 28, 2020 — A Judgment was
issued today by the Honourable Justice Michael
L. Phelan of the Federal Court in files T-2153-00
and T-2155-00:

Oyasiwéwin  Ki-pakitinikdtéw  anohc  ohci
Honourable Justice Michael L. Phelan Okima&nahk
Wiyasiwéwinohk ohci pihci masinahikanihk T-
2153-00 ékwa T-2155-00:

IN THE MATTER OF PETER WATSON et al
v HER MAJESTY THE QUEEN et al; and
WESLEY BEAR et al v HER MAJESTY THE
QUEEN et al

PISISKEYIHCIKEWIN OHCI PETER
WATSON ékwa kotakak mawinéham KIHCI-
OKIMASKWEW ékwa kotakak; ékwa
WESLEY BEAR ékwa kotakak mawinéham
KIHCI-OKIMASKWEW ékwa kotakak

Court Decision

The Federal Court determined that the
amalgamation of two Treaty 4 Indian Bands, the
Chacachas and Kakisiwew into the Ochapowace
Indian Band, was unlawful by virtue of the failure
of the federal Crown to implement the promises
of Treaty 4 in accordance with its obligation of
“honour of the Crown”.

Wivasiwéwinohk Oyasiwéwin

Okimanahk Wiyasiwéwin Kisasiwatam ékwanima
mamawipicikéwin ohci 6hi niso Ostésima
woyasiwéwin néwo Néhiyaw Iskonikana, 6ma
Chacachas ékwa Kakisiwew pihci-Ochapowace

Néhiyaw Iskonikan, ki-mayahkamikan
kwayaskwatisiwin ~ ohci éwako ©6ma Kka-
patapahcikaték  ohci okimanahk Kihci-

Owiyasiwéw ta-pihkohtat asotamakéwina ohci
Ostésimawoyasiwéwin néwo pihci iSi
tépakéyimowin asici onékatéyihtamowin ohci
“Kkistéyihtakosiwin ohci Kihci-Owiyasiwéw”.

This finding was the first part of long-standing
litigation to re-establish the Bands as separate
entities. The second part of the litigation will deal
with further issues of the consequences of this
declaration and the appropriate remedies to be
fashioned. The Court maintains jurisdiction over
this case and has given the parties 90 days to
outline their proposals for this next phase.

Miskakéw éwako ©Oma nistam ésa kinweés-
pimohtémakan paminikéwin kawi ta-
sipwépayihcikatéw ohi Iskonikana ékwanihi pah-

pahkan ihtdwina.  Kihtwam pahki 6ma
paminikéwin ta-atoskacikatéw awasimé
pisiskéyihtamowina  ohcipayiwin  ohci  6ma

wihtamakéwin ékwa katawahk minohtawin ta-
sapohtémakan. Wiyasiwéwinohk kanaweéyihtam
oma paminikéwin pasci 6ma wiyasiwéwin ékwa
mékiw isi mawinéhikewak kéka-
mitatahtomitanaw  kisikaw ta-kiskinwahikécik
owiyasiwatamowin kiki kihtwam yahkohtéwin.

Summary
Justice Phelan found that the promises in Treaty 4

Kiskinwahikéwin

Justice Phelan miskam mina asotamakéwina pihci




included a promise of a reserve for each band.
The Bands claimed that lands surveyed in 1876
became reserves lands for each Band separately.
In 1881 Canada surveyed a joint reserve for the
Kakisiwew and Chacachas and in 1884 the two
bands were combined without consent into one
band when Chief Ochapowace became chief of
the amalgamated band: the Ochapowace Band.

Ostésimawoyasiwéwin néwo kikinikatéw
asotamakéwin ohci askihkan kiki tahto iskonikan.
Iskonikana wihtamwak ékwanihi askiya ka-ki-
wapahcikatékihk ispihk 1876 ki-kwéskastawak isi
askihkan askiya kiki tahto Iskonikan pah-pahkan.
Ispihk 1881 Kénata ki-wéapahtam mamawi-
askihkan kiki Kaki-siwew ékwa Chacachas ékwa

mina ispihk 1884 niso O6hi Iskonikana Ki-
mamawinikatéwa ata namoéya é-ki-
pakitéyihcikaték isi péyak iskonikan ispihk

Okimahkan Ochapowace ki-okim@hkaniwiw ohci
mamawi picikéwin iskonikan: éwako ©6ma
Ochapowace Iskonikan.

The descendants of the two original Bands,
particularly the Chacachas, claimed that the
amalgamation was accomplished without their
required consent. The Bands have also claimed
for declaration as to their status and for
compensation for breaches of fiduciary duties,
breaches of trust, and breaches of treaty.

Wahkdmakanak ohci 6hi niso nistam Iskonikana,
wawis 6ma Chacachas, wihtamwak ékwanima
mamawipicikéwin Kki-kisihtdwak ata namdya
wiyawaw ki-ohci pakitéyimwak. Iskonikana mina
natotamwak kéhcinahiwéwin kiki akihtasowin
ékwa mina tipahikéwin kiki kweéskiwépinikéwin

ohci sOniyawi-nakatéyihtamowin,
kweéskiwépinikéwin  ohci  mamisi-tota-kéwin,
ékwa kweéskiweépinikéwin ohci

ostésimawoyasiwéwin.

Canada has denied the Bands’ claims, factually
and legally, including that the reserves were never
created and that amalgamation was done with
consent. Canada further said that even if the
claims are proven, the claims are time-barred or
otherwise acquiesced in by the members of the
Bands at the time of amalgamation and for years
subsequent to the amalgamation.

Kénata  anwéyihtam  6hi  Iskonikan  ©6-
natotamakéwina, tipiyaw ékwa mina
kwayaskitastéwin, asici mina askihkdn namoya
ki-osihcikatéw ékwa mina mamawipicikéwin Kki-
tocikatéw asici pakitéymowin. Kénata ayiwak
itwéw kispin ohi natotamakéwina kéhcinac,
natotamakéwina osam-kinwéséskamik aspin ahpd
Kispin piko ki-tépéyimowak oki
pimohtéstamakéwak ohci Iskonikan ispihk aspin
mamawipicikéwin ékwa tanitahto askiy aspin éma
mamawipicikéwin.

The first phase of the trial engaged, in part, in
answering specific questions set by Justice
Hugessen in 2008 principally related to the
existence of the Bands, the amalgamation and the
recognition of those Bands in current
circumstances. The Court concluded that, in
addition to the unlawful amalgamation, the
Chacachas Band has continued as a distinct rights
bearing collective even if not recognized as a
band under the Indian Act, and it is entitled to

Nistam  yahkohtéwin  ohci  mamawapiwin
mamawohkamwak, pahki, é-mamiskocikaték
mémohci kakwécihkémowin itastéw ohci Justice
Hugessen ispihk 2008 osam piko éwako ohci
ihtawin 6hi Iskonikana, 6ma mamawipicikéwin
ékwa nisitawéyihtakosiwin ohci ékoni Iskonikana
mékwac 6ma ka-itahkamikahk. Wiyasiwéwinohk
késihtaw  asici ékwanima, asici mina
mayahkamiskiwin ohci mamawipicikéwin, éma
Chacachas Iskonikan ki-ahkaméyihtam tapiskoc
miyikowisin isi tipéyihcikéwin ata namdya é-




assert treaty rights under Treaty 4.

nisitawéyihtdkwahk isi iskonikan sipd ©6ma
Néhiyaw  Pimohtéstamakéwin, ékwa mina
kaskihtamasow ta-ahkaméyihtahk
ostésimawoyasiwéwin miyikowisin sipa
Ostésimawoyasiwéwin néwo.

The Court held that declarations regarding the
constitutionality of Crown conduct are not time-
barred, but that the Chacachas and Kakisiwew
Bands are estopped from seeking further treaty
land entitlements from Canada because of
settlement agreements made.

Kisasi-watam ékwanihi
ispthteyihtakosiwin  6ma

Wiyasiwéwinohk
wihtamakéwina ohci

tipéyihcikéwin iSi Kihci-Owiyasiwéw
opaminikéwin  ékwanihi ~ namfya  osam-
kinwéséskamik, maka ekwanihi Chacachas ekwa
Kakisiwew Iskonikan kipihtinawak  ta-

natonahkihk  awasimé  ostésimawoyasiwéwin
askiy tipéyihcikéwin ohci Kénata ayis ohci
nahéyihtowin tip€yimowin ka-osihcikatékihk.

Justice Phelan reiterated that the purpose of this
declaration is to provide a basis for the
descendants of the two Bands, the existing
Ochapowace Band and Canada to negotiate or
otherwise determine how the Chacachas people
can separate from the Ochapowace Band.

Justice Phelan kihtwam itwéw éwako oma
wihtamakéwin itdpatan ta-pakitinahk
nitkénthtdwin kiki 6ki wahkdmakanak ohci Ohi
niso Iskonikana, 6hi ka-ihtakokihk Ochapowace
Iskonikan ékwa Kénata ta-dyimécikaték aphd ta-
tépéyimocik tanisi isi 0ki Chacachas ayisiniwak
ta-ki-pah-pahkaniwin ayacik ohci Ochapowace
Iskonikan.

The issues of how that separation will be
accomplished as well as a number of other
complex issues will be the subject of the second
phase of this litigation.

pahkaniwin ta-Ki-Kisihcikaték ékwa mina itahto
kotaka nanatohk pisiskéyintamowina ékwanihi
nakatohkéwina kihtwam yahkohtéwin ohci 6ma
paminikéwin.

*x

An audio recording of this summary in the Cree language will be available as soon as possible on the
Court website at: https://www.fct-cf.gc.ca/en/pages/media/webcast

A copy of the decision can be obtained via the Web site of the Federal Court: https://decisions.fct-

cf.gc.ca/fc-cf/decisions/en/item/460388/index.do
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